Per Se Illegality of Concerted Refusals to Deal:
A Rule Ripe for Reexamination Joseph P. Bauer * Section 1 of the Sherman Act 1 proscribes "[e]very contract, combination.., or conspiracy, in restraint of trade." Early Supreme Court cases interpreting this provision held that it required a determination by the trier of fact of the "reasonableness" of the challenged conduct in each case-an approach which came to be known as the "rule of reason." 2 In subsequent cases, however, the Court has held that certain conduct is unreasonable per se. 3 That is, once a court has determined that such conduct has taken place, it is foreclosed from undertaking an inquiry into the reasonableness of that conduct. 4 One form of activity that has been declared unreasonable per se is the group boycott, or concerted refusal to deal. 5 Recently, this particular doctrine has been the subject of much concern and criticism by lower federal courts 6 and commentators. 7 Although many courts adhere unquestioningly to this per se rule, others have either found the doctrine inapplicable to the facts at bar or resorted to limiting a rule upon which the Supreme Court has placed no limitations. As a result, the present state of the law reflects much confusion.
Recently, in Continental T.V., Inc. v. GTE Sylvania Inc. 8 the Supreme Court took a step unprecedented in at least the last sixty-five years of antitrust jurisprudence-it overturned a per se rule which had outlawed all vertical territorial and customer restraints in which the buyer acquired title to the goods, and reinstated a rule of reason analysis for this type of conduct. One of the rationales given by the Sylvania Court for rejecting a per se approach was the frequent criticism the old rule-the Schwinn doctrine--had received both in the literature and in the lower courts 10 The Supreme Court has repeatedly indicated its adherence to the per se rule respecting group boycotts." Yet, in view of the recent treatment this rule has received in the courts and in the law journals, the Sylvania decision gives reason to believe that this particular doctrine might also be the subject of reexamination and possible modification.
This Article will first explore the development of the rule holding concerted refusals to deal unreasonable per se and the justification for such an approach. It will then consider why many courts and commentators are dissatisfied with the present approach and will discuss how lower federal courts have avoided using it. Finally, the Article suggests that criticism of the per se rule is justified, and proposes a partial return to a rule of reason analysis, with carefully defined criteria for testing legality and a more narrowly circumscribed per se rule.
I. BACKGROUND

A. Supreme Court Development of the Per Se Rule
In Montague & Co. v. Lowry, 12 a 1904 case, the Supreme Court first held that a concerted refusal to deal violates section 1 of the Sherman Act. An association of wholesalers and manufacturers was formed under which manufacturers who sold to nonmembers would be expelled from the association. Several competing nonmember dealers were thereby precluded from purchasing directly from their former suppliers; instead, they were forced to buy from the wholesaler-members at a greatly increased price. 13 Although the Court's decision contained almost no indication of the standard that was applied, it held that the "agreement directly affected and restrained interstate commerce" 14 and therefore was unlawful.
Ten years later, in Eastern States Retail Lumber Dealers' Association v. United States, 15 the Court held another concerted refusal to deal unlawful. A group of retailers had implicitly agreed not to buy from wholesalers who sold directly to customers. The Court noted that each dealer had the right, acting individually, to choose whether or not to do business with any particular seller-that is, unilaterally to refuse to deal. It explained that the evil of a group boycott arose from the use of the combined market strength of the group to coerce the wholesaler to conform to the desired conduct. 16 The Court also noted that the conduct would not have been saved even if the parties had been seeking to promote either the welfare of their industry or what they perceived to be the public welfare; the Sherman Act, it asserted, simply does not permit private traders to use their joint buying and selling power to make this judgment.' 7 The first suggestion that a per se rule might apply to group boycotts 18 appeared in Paramount Famous Lasky Corp. v. United States.' 9 In that case, ten producer-distributors controlling a large portion of the motion picture business agreed to require of all exhibitors a standard exhibition contract, which included a provision for arbitration of any disputes and required an exhibitor to post a security deposit if it refused to enter into arbitration or later refused to comply with an arbitration award. This refusal of an exhibitor in a dispute with any one producer-distributor resulted in a suspension of service from all ten. In effect, the joint market power of the producer-distributors-the ability to cut off an exhibitor from the supply of the majority of motion picture films-was used to coerce the exhibitors to adhere to the contractual provisions with each individual distributor.
In response to the allegations that this arrangement violated section 1 of the Sherman Act, the defendants asserted that the agreements were reasonable in view of the needs of the industry. These self-help mechanisms, they asserted, were one of the few effective ways for companies to learn about the reliability of buyers. The Supreme Court, applying the rule of 13. Here, the group boycott was a joint refusal to sell to the plaintiffs-an absolute refusal by the manufacturer-members and a conditional refusal (only at dramatically higher prices) by the wholesaler-members.
14. 193 U.S. at 48. 15. 234 U.S. 600 (1914 
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reason, concluded that the agreements suppressed normal competitive processes and were unlawful. 2 0 The decision, however, is more significant for its omissions. Three years earlier the Court, in United States v. Trenton Potteries Co.,-' had held that certain kinds of conduct-in that case, price-fixing-were unreasonable per se. The Court in Paramount did not discuss whether the per se rule should be extended to include concerted refusals to deal; its decision, however, is difficult to justify solely under the rule of reason. There was virtually no discussion of the nature of the injury, either to the parties or to the public, of how competition would be affected, or even of why the practice was "unreasonable." In short, the Court was unwilling to consider the potential benefits of these agreements.
Further advances toward institution of the per se rule for concerted refusals to deal were made in Fashion Originators' Guild of America, Inc. v. FTC. 22 The defendants, designers and manufacturers of women's garments and the manufacturers of textiles used in the production of these garments, were upset because certain of their competitors, branded "style pirates," were copying their fabrics and clothes without authorization and selling them at a lower price. The defendants, acting through the Guild, instituted a joint protective program; the garment manufacturers agreed not to sell to stores that sold a "pirate's" garments, and the textile manufacturers agreed not to sell to any dress manufacturer which subsequently sold to stores selling "pirate" goods.
The defendants argued that this boycott program was necessary to protect them from unfair business practices-unauthorized copying-for which they had an inadequate remedy under state tort law; therefore, the program was assertedly a reasonable method of joint self-help. The Court declined to weigh these asserted benefits against the costs to competitors and consumers; instead, it suggested that an examination of the reasonableness of the agreement was irrelevant: "Under these circumstances, .. . the reasonableness of the methods pursued by the combination to accomplish its unlawful object is no more material than would be the reasonableness of the prices fixed by unlawful combination." 23 The Court never explained why it might not be appropriate, at least in some cases, to make the balancing inquiry of the rule of reason when evaluating concerted refusals to deal. 
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Id. at 468. The circumstances to which the Court apparently referred are "(tiho purpose and object of this combination, its potential power, its tendency to monopoly, [and] the coercion it could and did practice upon a rival method of competition . .. ." Id. at 467. It is arguable that the Court's "per se" rule would not have applied had these circumstances not been present. See also Millinery Creator's Guild, Inc. v. FTC, 312 U.S. 469 (1941) .
24. The Court did indicate why the defendants' conduct ran counter to the policy of the Sherman Act: "[lit narrows the outlets to which garment and textile manufacturers can sell and the sources from which retailers can buy ... 25 defendants were newspapers that had organized the preeminent news wire service in the country. The organization had adopted by-laws which restricted dissemination and sales of the gathered news to other association members and gave member newspapers virtual veto power to block membership applications by nonmembers who were potential competitors. In addition to the monopoly-perpetuating characteristics of these practices, which led to a challenge under section 2 of the Sherman Act, the joint refusal to sell news to nonmembers or to allow them to join the organization was challenged by the Government as a group boycott, illegal under section 1 of the Sherman Act. The Court held that the agreement of these competitors to deal with each other, but not with any other competitor, was unlawful. The Court stressed that the agreement made it harder for the outsiders to compete, by making it more difficult and expensive for them to gather news, and raised barriers to entry for would-be competitors. 26 Although the Court found that the defendants' motive in instituting these rules was to prevent competition, it went on to say that even good motives would not have saved this otherwise illegal combination. 27 Nonetheless, the opinion again failed to use the "per se" language, and it provided no reason why examination of motives and effect should be foreclosed in all cases.
28
Any doubt as to whether the Supreme Court had adopted a per se rule for group boycotts was erased by the decision in In the period between the Associated Press and Klor's decisions, in at least four cases dealing with other aspects of the antitrust laws, the Court reiterated the principle that all inquiries into the reasonableness of this conduct were foreclosed. In United States v. Columbia Steel Co., 334 U.S. 495 (1948) , the Court for the first time used the term "per se" in connection with group boycotts. Columbia Steel was an action attacking a horizontal merger under § 1 of the Sherman Act. In the course of a discussion of several kinds of otherwise reasonable restraints which might become unreasonable in light of the intent of the parties, the Court listed some forms of conduct that would be illegal per se: "For example, where a complaint charges that the defendants have engaged in price fixing, or have concertedly refused to deal with non-members of an association, . . . then the amount of commerce involved is immaterial because such restraints are illegal per se." Id. at 522-23 (emphasis added). The cisco, apparently was disturbed by plaintiff Klors' price-cutting techniques. 80 It approached several appliance manufacturers who were suppliers to both parties, demanding that they either not sell to Kor's at all or sell to it only at discriminatorily high prices. After these manufacturers acceded to Broadway-Hale's demand, plaintiff sued, charging that their joint refusal to sell to it constituted an illegal group boycott. The defendants asserted that there had been no public injury, since there were hundreds of stores in San Francisco selling the manufacturers' products even after their refusal to sell to plaintiff; they further asserted that their conduct was reasonable, since it had no effect on the price, quality, or quantity of goods available. The Court rejected these arguments, holding that a group boycott would always be condemned, regardless of actual effect:
Group boycotts, or concerted refusals by traders to deal with other traders, have long been held to be in the forbidden category. They have not been saved by allegations that they were reasonable in the specific circumstances . . . . Even when they operated to lower prices or temporarily to stimulate competition they were banned. 3 ' The Court's opinion did point to some of the evils that flowed from this particular restraint: it deprived Klor's of the right to buy the appliances, eventually driving it out of business; it deprived the sellers of the freedom to sell to Klor's (although this was a right they had voluntarily forsaken and could have recaptured any time they chose); and it had the "tendency toward monopoly," because of the possibility of slowly but steadily driving out of business small companies like Klor's. 3 2 Yet, the Court still did not indicate why an inquiry into the defendant's motives and the effect of the conduct on competition should always be foreclosed. In short, there was no analysis of why all gro p boycotts deserve per se treatment. 88 The 32. In addition, the boycott of Klor's served as a message to other retailers that if they were to engage in price-cutting, they would risk being cut off by their suppliers. Thus, the boycott had an anticompetitive effect beyond any damage to Klor's itself. [Vol. 79:685
See
Radiant, had developed a gas burner for use in commercial and residential heating. In order to assure the safe use of natural gas, a number of gas utilities, gas pipeline companies, and manufacturers of gas appliances had formed an association to test and approve all gas appliances. The utilitymembers agreed that they would not supply natural gas to retail customers who intended to use it in connection with unapproved appliances. After the association refused plaintiff its seal of approval, Radiant claimed that the standards were set and applied arbitrarily to prevent it from competing with the manufacturer-members. It sued under section I of the Sherman Act, asserting that the refusal to certify and the refusal to sell gas to its prospective customers were an unlawful concerted refusal to deal. The Court reversed the trial court's grant of the defendants' motion for summary judgment, holding that the plaintiff was entitled to a trial to attempt to prove its allegations. In its brief decision, the Court cited Kor's extensively, repeating the principle that concerted refusals to deal are uniformly forbidden. The case, however, presents novel problems which the Court did not adequately address. Up through Klor's there was a common factual thread running through the group boycott cases: the courts in each case could reasonably have inferred an intent to injure the third party. Radiant Burners stretches this thread. Presumably, the Court was not saying that the seal must be given, and the gas sold, even if the appliance were defective or dangerous. Rather, the Court must have intended that it would always be unreasonable to discriminate against the plaintiff, if its appliance were otherwise safe. That is, an arbitrary denial of the seal of approval, without giving the plaintiff an opportunity to show either that its burner met the defendants' standards, or that those standards were unreasonable, would be unlawful per se.
Over the past dozen years, the Supreme Court, in a number of decisions, has reaffirmed the principle that group boycotts are unreasonable per se. 85 In its most recent decision involving group boycotts, St. Paul Fire 35 . See, e.g., United States v. General Motors Corp., 384 U.S. 127 (1966) . A "location clause" in the franchise agreement between General Motors and its dealers permitted GM to prevent the dealer from opening a showroom too close to another dealer. Chevrolet dealers in the Los Angeles area pressured GM to threaten to terminate the franchises of several dealers who were selling to discount houses, ostensibly because they violated the location clause. The Court found a conspiracy among the dealers, and between them and GM, to coerce competitors to conform or risk being driven out of business. (1976) . The two defendants had been the principal customers of the plaintiff railroad. They made a joint decision, based on independent business considerations, to close down their Guatemalan banana plantations. This joint determination obviously meant that neither defendant would continue to do business with the plaintiff; us quickly to include certain conduct within this term, most situations are far more ambiguous. Therefore, in order to characterize the conduct -to decide whether it should be treated under a per se rule-lower courts have examined many of the same factors relevant under rule of reason analysis. 44 For example, courts often consider the relationship between the agreeing parties. The per se rule applies particularly, if not exclusively, to group boycotts where the parties to the agreement are competitors. 5 Courts also consider the nature of the refusal; significantly different treatment has been given to boycotts in a commercial setting than to those which seek to achieve social or political goals, or those which are incident to a labor dispute. Even within the commercial boycott setting, determination of whether to treat the conduct as within the per se rubric depends upon whether the intent of the parties is exclusionary-designed to injure or discipline the object of the boycott-or whether the conduct is designed to achieve other purposes which are neutral or even beneficial.
There have been scores of cases in the two decades since the Klor's decision which have reiterated that concerted refusals to deal are illegal per se. A smaller group of lower court decisions, however, while not disputing the basic per se nature of the group boycott doctrine, have refused to apply the rule to the particular facts at bar. In other words, these courts have determined particular situations not to be group boycotts so that the Fashion Guild/Klor's line of cases can be distinguished. A number of rationales have been used to find that the challenged conduct did not fall within the per se rubric. Lower courts have looked to the defendant's lack in response, the plaintiff argued that the defendants had engaged in a "concerted refusal to deal." The court, influenced by the fact that the defendants had decided to go out of business, held that the conduct should not be classified as a group boycott. The Court distinguished Fashion Guild and Klors because they each involved "joint refusals to deal by viable business entities which deliberately and intentionally refused to deal with a trader although otherwise able. 687-96 (1978) . If the conduct falls within the rule of reason, a court will be allowed to weigh arguments about the competitive effects of the arrangement. On the other hand, once the conduct is brought within the per se rule, it is conclusively presumed that there will be a net adverse impact on competition. However, the per se rule does not foreclose inquiry as to the nature and effect of the restraint until the conduct has been characterized.
45. See notes 114-34 and accompanying text infra. A distinction can be drawn among (1) situations in which parties to the agreement are competitors, in which case the conduct is referred to as horizontal, (2) situations in which the parties are in an actual or potential buyer-seller relationship, in which case the conduct is referred to as vertical, and (3) situations where the parties have a different, more distant relationship. of exclusionary intent, 46 to a reasonable economic need and justification for the conduct, 47 or to a non-commercial setting for the restraint, 4 8 to justify rule of reason analysis. In fact, several lower courts have held that the per se rule applies only to certain group boycotts, 49 even though Supreme Court decisions do not contain any such limitations.
The next section of this Article will examine the policies underlying application of per se rules, and will conclude that, in view of the apparent confusion that the Klor's rule has engendered, such a broad per se rule should not apply to group boycotts. The final section will propose that certain group boycotts be treated under the rule of reason, and will suggest guidelines for determining when the per se rule should continue to apply.
IX. PER SE RULES: LIMITING THE RANGE OF FLEXIBILITY
A. Per Se Approach or Rule of Reason: The Arguments
Regardless of the specific conduct in question, numerous arguments support either a per se approach or a rule of reason approach to evaluation of the legality of a defendant's activities under section 1 of the Sherman Act. 50 The courts have determined that certain classes of conduct are to be evaluated under a per se rule, and that others are subject to rule of reason analysis. 5 1 This section of the Article will review those arguments briefly and then discuss their specific applicability to concerted refusals to deal. The most significant advantage of a per se approach is predictability. Once business executives know that the proposed activity falls within the rule, they-and lawyers counseling them-will not have to speculate on the evaluation that a future trier of fact will make of the nature and effect of 
See notes 2-3 and accompanying text supra.
[Vol. 79:685 the conduct. Instead, there is the assurance of knowing that it is not worthwhile even attempting the conduct, in the hope of justifying it afterwards.
A per se approach also results in a higher level of deterrence by widening the scope of the forbidden. Knowing that the conduct is always prohibited, the company will hesitate to engage even in conduct closely resembling it, since the penalties for erring are severe. Certain conduct which the law would like to deter, but which might go unchallenged or be enjoined only after several years, would simply not be undertaken.
The per se approach also has substantial administrative advantages. If the legality of particular conduct is subject to individual and varying appraisals of its history, purpose, nature, and effect, the trier of fact will have to permit introduction of, and analyze, a large volume of evidence. The plaintiff-either an enforcement agency or a person asserting a private cause of action-will have to go to great trouble and expense to amass that evidence. If, instead, the plaintiff's burden of proof is satisfied simply by showing that the proscribed conduct did occur, there will be substantial savings of time and money to the parties and the courts. Finally, allowing cases to go to the trier of fact may mean that occasional "wrong" decisions will occur. Use of a per se approach tlius decreases the possibility that some judges or juries will approve of conduct which should have been condemned.
These advantages must be balanced against the serious costs which can result from overly broad per se rules. Although a per se rule might offer predictability, there is no advantage to society in proscribing business conduct which is harmless or even beneficial. The advantage of a flexible rule is that it will effectively proscribe only harmful conduct, leaving other conduct untouched. Therefore, a per se rule should not foreclose any activity which carries a reasonable likelihood that it will have no adverse effect on competition.
Indeed, the statement of the justification for particular per se rules takes this approach. They are said to be appropriate, and have been adopted, only in those situations where experience has shown that one so rarely expects any benefit to competition that it is not worth pursuing the inquiry to identify the few neutral or beneficial situations which might arise. 53 The growth in the number of categories of conduct falling within 52. As a variation to this rationale, courts have recognized that their ability to make the economic determinations involved in weighing the impact on competition of certain forms of conduct is limited. In the words of Justice Marshall, courts are reluctant to "ramble through the wilds of economic theory in order to maintain a flexible approach." United States v. Topco Assocs., 405 U.S. 596, 609-10 n.10 (1972). 
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the per se rules is said to be based on increased experience by the courts with that conduct. In the first few decades of antitrust enforcement, a rule of reason inquiry was undertaken. Only in light of several cases reaching a uniform conclusion was it deemed appropriate to foreclose this obviously futile inquiry in future similar situations.
In its statements that per se rules are justified after experience has shown the very small probability that the conduct will on balance be procompetitive, the Court could hardly mean that there has been empirical evidence to justify the ban. The Court can at best mean that the several cases where that conduct has been presented all resulted in a conclusion that the conduct was unreasonable; analysis and intuition suggest that no future conduct is likely to have sufficiently novel characteristics that the ultimate conclusion would differ. Since it is unlikely that such a per se rule would proscribe neutral or beneficial conduct, and in view of the substantial benefits described above of a per se approach, the foreshortening of the analysis is justified.
B. Group Boycotts: The Evil Justifying Per Se Treatment
For the past several decades, the Supreme Court has held that group boycotts, or concerted refusals to deal, are unlawful per se. 4 It has held equally clearly that a unilateral refusal to deal is not proscribed by the Sherman Act.e 5 Unless it is attempting to create or maintain a monopoly," 0 a company, acting alone, can refuse to sell to anyone else. It does not matter that the company is trying to coerce its customers to adhere to a certain kind of conduct-for example, the maintenance by the customer of a suggested resale price-and is using the threat of refusal of future sales as the bargaining chip. 57 Similarly, a company may lawfully attempt to get its supplier to refuse to sell to the company's competitors, and use its buying power as the threat to accomplish this cutoff, although the result of the threat might be that the company's rivals will be driven out of business. 58 One explanation for this rule is that simple unilateral threats do not fall within the statutory language of section 1 of the Sherman Act, which 56. If the defendant's conduct is actuated by a specific intent to achieve a monopoly in a particular market, and there is a dangerous probability that the refusal to deal will allow it to obtain that monopoly, this unilateral conduct may be unlawful under § 2 of the Sherman Act. 15 U.S.C. [Vol. 79:685 requires a "contract, combination.., or conspiracy." 59 Another explanation is the somewhat hallowed notion that a company, acting unilaterally, has some "natural freedom" to choose whether it will sell to, or buy from, someone else. 6 0 But these rationales, taken alone, hardly explain why the unilateral refusal to deal appears to be "per se lawful," while the concerted refusal to deal is, to the contrary, per se unlawful.
The Court inched towards an explanation of this different treatment in Paramount Famous Lasky Corp. v. United States 0 1 when it pointed to the added coercive power that was obtained when a company, in a business dispute with its customers, enrolled the market power of its competitors so as to achieve a result which it might not be able to achieve were it acting alone and thus relying only on its own market power. 0 2 Somehow, the escalation of a bilateral dispute into the threat of an industry-wide boycott transformed the lawful into the condemned. 3 Yet, the use of joint market power by two competitors, even if it has injurious effects on others, is not in itself unlawful. When two rivals merge to form a new, bigger company, they are entering into a "contract, combination . . . or conspiracy" which may adversely affect their competitors. Indeed, the merged company may be strong enough-because of its new market power-to force rivals to conform to a certain type of conduct or go out of business. Most horizontal mergers are nonetheless permitted, because they may result in efficiencies which yield lower prices, better and cheaper goods or services, and increased consumer utility. 4 In order to justify the per se rule there must not only 59 . Section 1 of the Sherman Act is implicated only when there is a plurality of actors. This jurisdictional requirement, which is reflected in the proscription of a "contract, combination, . . . or conspiracy," is sometimes replaced by the near-synonym "agreement." The agreement may be implied as well as express, may be covert as well as overt, and may be inferred from circumstances or observed from explicit and clear evidence. 62. The evil in Paramount may have been that the companies had agreed, in advance, to refuse to do business with exhibitors, thereby foreclosing an independent investigation by each competitor of the, merits of the original underlying dispute. Each producer-distributor would be barred from doing business with the exhibitor, even if it thought that its competitor's demands were unjustified. Instead, the joint refusal to license motion pictures had the effect of making the exhibitor submit to the distributor's demand even when it felt that its position was correct. See also United States v. First Natl Pictures, Inc., 282 U.S. 44 (1930 63. One particularly troubling characteristic of some concerted conduct is that the refusal to deal may be the subject of extensive rules, making the defendants a "private government." Thus, in Fashion Originators' Guild of America, Inc. v. FTC, 312 U.S. 457, 462-63, 465 (1941), the defendants employed "[a]n elaborate system of trial and appellate tribunals ... , for the determination of whether a given garment is in fact a copy of a Guild member's design." This was found to constitute "an extra-governmental agency, which . . . provides extra-judicial tribunals for determination and punishment of violations, and thus 'trenches upon the power of the national legislature .... be an evil-for example, the use of joint market power-but also the absence of probable competitive benefit which would justify the conduct. One key aspect of the analysis, then, is whether concerted refusals to deal might be believed never to result in these kinds of benefits to competition. 5 If so, the suspected injury would be less willingly tolerated.
The fact that concerted refusals to deal involve a combination of market power does not in itself indicate the effect-the exact injury-caused by the practice. As noted, group boycotts result in the inability of some members of the commercial community to buy from, or sell to, others-either absolutely or only in conformity with certain conditions. Since the antitrust laws tolerate unilateral refusals to deal, however, the concerted effort must be condemned not only because we object to the use of cooperative market power, but also because the effect of the boycott is sufficiently objectionable.
Obviously, a group boycott can either drive competitors completely from the market or make it significantly more difficult for them to compete. It is a basic premise of antitrust jurisprudence that the vigor of competition is directly linked to the number of competitors. The antitrust laws ought at least view critically, even if they do not always condemn, activities which might tighten any existing oligopoly. The Supreme Court has stated its preference for an economy characterized by deconcentration-many companies, each with a small share of the market-and freedom of entry and exit. Thus, even if the victim's market is rather deconcentrated, a course of conduct by some businesses which drives another from the market is undesirable. 66 Under this view, the Sherman Act is designed to protect firms from those forms of "unfair practices" which will drive them from the market.r The phrase "unfair" covers a world of sins, and depends heavily on the antitrust philosophy of the definer; nonetheless, it is reasonable to condemn exclusionary practices unless there is another value furthered by allowing them to continue 68 or unless they yield other competitive benefits.
Even if the boycotted party is not eliminated or diminished as a market force, the concerted refusal to deal may deprive the firm of entrepreneurial freedom and force it to conform to conduct-such as pricing, selection of goods sold, choice of suppliers or customers-which is arbitrarily determined by another. Absent the boycott, a company might bring new products on the market, sell through new distributive channels or to different customers, offer new services to consumers, or package the product differently. The concerted refusal to deal deprives the businessman of this flexibility, and 65. There are, however, certainly situations presenting such efficiencies. For example, in Associated Press v. United States, the parties to a joint venture refused to sell news to nonmembers. It might be argued that this restriction was initially required to induce the investment of venture capital, and continued to be required to promote the efficient distribution of the product among the joint venturers. The per se rule apparently would foreclose all assertions of even these limited efficiencies as a defense to a concerted refusal to deal. [Vol. 79:685 may therefore rob society of lower prices, better quality products and services, and ultimately of goods themselves. In view of these potential exclusionary effects, and bearing in mind the general advantages of the per se approach described above, the courts may reasonably require some competitive benefits from group boycotts before permitting this conduct. Three different potential justifications for permitting group boycotts can be identified. (1) There is a compelling need in the industry for this conduct; elimination of some competition is required in order for the industry to operate efficiently. (2) Although there are admittedly no benefits to competition from the group boycott, there are other societal benefits from the restraint and only minimal competitive injuries. (3) The particular restraint, while admittedly not yielding any competitive benefits, also does not injure competition; it is "neutral" conduct about which the antitrust laws should be unconcerned.
The first possible justification-the compelling need argument-has had a mixed reception in the courts. With regard to price-fixing, the assertion that there is too much competition in an industry, and that therefore pricefixing is needed by the industry members to protect themselves and ultimately the public, has been flatly rejected. 6 9 That the result should be the same with concerted refusals to deal is not clear.
In Fashion Originators' Guild of America, Inc. v. FTC, 70 the defendants argued that they were forced to resort to concerted refusals to deal in order to eliminate a form of unfair competition; they asserted that they were being victimized by persons copying their designs, for which there was inadequate relief under state tort law. The Court rejected their argument, simply asserting that the antitrust laws do not permit the elimination of competition in order to destroy other competitors. In at least certain areas, however, conduct which diminishes competition may be permitted if the courts are sympathetic to the industry needs. The clearest examples arise in professional sports cases. For example, although football teams compete in certain respects-both on and off the field-they may be permitted to impose upon each other restraints on the right to bid competitively for the services of graduating college players, 71 or to negotiate with the players of the other teams. 72 Thus, the National Football League (NFL) uses a "draft system," assigning the rights to negotiate with graduating collegiate stars to individual teams. The other League members have agreed in advance that they will not compete for that player's services (they concertedly refuse to 
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deal with him), forcing the player to negotiate with one team or forego playing in the League altogether. 73 Similarly, the NFL has adopted the so-called "Rozelle rule," which allows the NFL Commissioner to require a team acquiring a free agent from another team to compensate that player's former team. The result of this rule is to eliminate the interest of some teams in the services of some players; indeed, sometimes the effect will be that all teams jointly refuse to deal with the free agent. Nonetheless, it need not follow that the draft system or the Rozelle rule must be labeled per se unlawful. The courts may recognize that unbridled competition in that industry would be destructive, and that certain agreements by competitors not to do business with third parties may occasionally be necessary. . 1978) , sought to avoid the Kor's rule by stating that it only applied to "a concerted attempt by a group of competitors at one level to protect themselves from competition from nongroup members who seek to compete at that level." Id. at 1178. Support for this approach was found in Professor Sullivan's treatise. He argued that "the per se rule applies only to classic boycotts," which he then defined as "an effort by a group of traders to exclude or inhibit a competitor trying to enter or compete in their market either by themselves not dealing with the competitor or by coercing or inducing one or more suppliers or customers not to deal with him." L. SuLLWvAN, supra note 5, at 255 n.5. See also id. at 259. The court in Smith then observed that "the NFL clubs . . . are not competitors in any economic sense." 593 F.2d at 1178-79 (emphasis in original).
This analysis is flawed on two counts. First, although the court observed that, unlike the normal business situation, no football team wants to drive another team out of business, the clubs nonetheless engage in very vigorous competition in scouting out the best players and bidding for their services. Absent the draft rule, the teams would bid up the prices for player services-the very essence of competition; the draft rule eliminates that price competition by denying potential alternate employers to the drafted player. Indeed, in the section of the opinion evaluating the draft under the rule of reason, the court focused on this anticompetitive effect as the basis for finding it unlawful. Id. at 1183-89. Second, Kor's itself does not fit within the facts of the court's reformulation of an illegal concerted refusal to deal. There, the manufacturer-conspirators were not seeking to "protect themselves from competition from non-group members"; the object of the boycott was a buyer from those defendants, who apparently was being disciplined for engaging in price cutting. See note 118 and accompanying text infra. Therefore, Professor Sullivan's proposed limitation on Kior's may not accurately reflect the present law.
The Smith decision points out the difficulties courts experience with the present per so rule. In addition to resorting to characterization-saying that this conduct was not a group boycott within the meaning of Klor's-the court also noted that there is authority for recognizing "two types of group boycotts-'per se boycotts' and 'rule of reason boycotts.'" 593 F.2d at 1179 n.22. Until Klor's is modified by the Supreme Court, it is inappropriate for lower courts to disregard its rather clear statement of the per so rule. Rather, the courts will have to continue to struggle with the characterization approach. This nonetheless indicates the need for Supreme Court clarification of the scope of the rule.
74. An interesting example of the recognition by a court of the occasional need of industry members to resort to a group boycott for self-protection is Florists' Nationwide Tel. Delivery Network v. Florists Tel. Delivery Ass'n, 371 F.2d 263 (7th Cir.), cert. denied, 387 U.S. 909 (1967). The defendant association (FTD) consisted of a nationwide network of florists, the objective of which was to allow a retail customer to place an order for flowers in one city, for delivery by an association member florist in another city. The plaintiff organized a sub-group of that association, made up of a maximum of one florist in each city who was designated as a "selected" member of FTD. The members of this sub-association then hoped that each would channel its order in another city to another member, rather than having the remote florist chosen at random. Nonmembers of the plaintiff's association complained that they were losing business. In response to these complaints, the defendant adopted new rules which prohibited its members from joining organizations like the plaintiff's; membership in the plaintiff's organization fell off drastically. The plaintiff charged that the new by-laws resulted in a group boycott of his service and of the members of the association.
The jury returned a verdict for the plaintiff, despite the trial court's instructions that 77 the Court rejected out of hand the same there must be a finding that the by-laws "were adopted and published with specific intent to destroy plaintiff's business." Id. at 269. On appeal, the Court of Appeals for the Seventh Circuit, distinguishing Supreme Court cases supporting a per se rule on their facts, held that the defendant'.s conduct was lawful. The court found that the defendant had merely been reacting to what it characterized as the plaintiff's "deceptive activities." Id. at 270.
This holding seems inconsistent with Fashion Guild. There, the Supreme Court had assumed that the conduct of the "style pirates" not only was unfair, but perhaps even tortious. The Court nonetheless held that concerted refusals to deal with others, with the knowledge and intent that they might be driven out of business as a result, were unreasonable without more: "[E]ven if copying were an acknowledged tort under the law of every state, that situation would not justify petitioners in combining together to regulate and restrain interstate commerce in violation of federal law." 312 U.S. at 468. If the per se rule were applied, the alleged justification of defendant FTD-"that the FD rules complained of are but reasonable methods of self-protection against such boycott and unfair and deceptive advertising practices on the part of [defendant]," 371 F.2d at 267-should be equally irrelevant and unavailing.
75. Restrictive agreements involving professional sports groups have been the subject of several challenges under the concerted refusal to deal theory. In addition to the Smith and The antitrust problems of professional and collegiate athletes-with frequent emphasis on concerted refusals to deal-have been the subject of some concern by student law review authors. sort of argument-that price-fixing which might result in higher fees for engineers was justified by concerns for public safety, in that cost-cutting engineers might design unsafe buildings or bridges. The Court held that the Sherman Act had already made the judgment that competition was the predominant value; the only proper inquiry would be whether the injury to competition from the restraint was offset by some benefit to competition in another form. Unlike the price-fixing situation, however, the justification of societal benefit appears not completely foreclosed when the conduct in question is a group boycott. The third potential exception from the per se rule governing concerted refusals to deal concerns those forms of conduct which are neutral, in that they have no significant effect either way on competition. The very existence of this category seems to be inconsistent with the basic philosophy of the per se approach, which posits that all group boycotts injure competition. Yet' the lower courts have recognized some group boycotts about which the antitrust laws can be unconcerned.
The most common situations falling in this third category are boycotts in a non-commercial setting, that is, either where the defendants are not businessmen or where their objective in implementing the challenged activity is not to make a profit. 7 8 It is true that even a "non-commercial" boycott -a refusal to buy from or sell to another-will have some effect on competition, at least in the microeconomic sense. Assume that a political organization, in an effort to achieve some goal, urges its members not to patronize stores until the store owners comply with the group's demands. There will indeed be some impact on competition-the boycotted stores will sell less, while the non-boycotted stores will have less competition and will sell more goods or will raise prices and profit levels. Nonetheless, most courts have looked at the intent, or purpose, of the boycotting parties and, if a non-commercial motive has been discerned, have found the conduct lawful under the Sherman Act. 79 The rationale is as follows: an effect on competition will result from any decision respecting what and from whom one will buy or sell; where the effect, however, is incidental or ancillary to the non-commercial conduct, it may be characterized as not "affecting" competition within the meaning of the antitrust laws.
Although there is authority for distinguishing commercial and noncommercial restraints, this analysis is too simplistic. 80 It does not make the critical distinction between conduct which is designed to have, and will probably have, the condemned evil effect on competition and conduct not motivated by the requisite intent or having such an effect. [Vol. 79:685
See Bird, Sherman Act Limitations on Noncommercial Concerted Refusals to
III. PROPOSED REFORMULATION OF THE RULE
A. Introduction-The Need for a New Synthesis of the Rule
In general, courts have sanctioned per se rules when experience has shown that the conduct is so likely to have net anticompetitive effects that it is not worth expending judicial and law-enforcement resources to identify the occasional procompetitive instances of the conduct. The Supreme Court's experience with group boycotts, however, has not been sufficient to justify institution of a per se rule. The present breadth of the per se rule can be explained in part by the concerted refusals to deal actually encountered in the Supreme Court decisions. In all of those cases, the allegations or evidence was that the conduct was designed for purely economic reasons-to coerce the object of the boycott to conform to a certain type of conduct, and perhaps even to drive it out of business. Furthermore, the only probable effect was the elimination of a form of competition. 8 ' The labeling of concerted refusals to deal as per se unlawful creates a number of problems. First, because the Supreme Court has never defined with care the conduct to be covered, the rule is naturally subject to varying interpretations by lower courts. Second, even if the conduct covered by the rule were defined more precisely, parties and the courts would disagree about the exact nature and effect of the conduct in question. 82 Examinations of 81. In Fashion Guild, the defendants frankly admitted that they sought to drive the "style pirates" out of business. 312 U.S. at 461. In Klor's, the defendants admitted that the result of their conduct might be to drive the plaintiff out of business; they defended in part on the ground that there were hundreds of similar merchants in town, and competition would not be injured even if the plaintiff were forced from the scene. 359 U.S. at 209-10. The effect of defendants' conduct might have been minimal, but it was clearly anticompetitive, and if freely repeated would have had a serious impact in the long run. In General Motors, the auto dealers were upset that some of their competitors were selling to discount houses; they urged their supplier to use the threat of a refusal to deal to coerce those competitors into refraining from that business practice. 384 U.S. at 127. The effect was to deny to consumers an alternative source of the product and to enhance its price.
82. Professor Sullivan resorts to a variation of the characterization approach to solve the problem of an overinclusive rule by creating two forms of boycotts. The first, the "explicit boycott," is "one in which the perpetrators agree not to deal with the victims or request (or demand that) others not deal with the victims." L. SusLvAN, supra note 5, at 241 n.l. In contrast "are situations where firms at one level take joint action ... which may have the foreseeable but indirect effect of inducing others not to deal with one or more of the competitors of the firms which took the joint action." Id. Sullivan apparently would treat explicit boycotts as unlawful per se, while the second (unnamed) category would receive rule of reason treatment. Id. at 244 & n.9, 252.
There are two important problems with this approach. First, making application of the per se rule turn on whether an effect is direct or indirect provides no firm guidance to the lower courts, which will then be submerged in such needless preliminary determinations as foreseeability and proximate cause. Second, the direct-indirect distinction gives insufficient emphasis to the defendants' purposes in engaging in the arrangement or the extent of the adverse effect of the restraint on competition. As indicated below, see notes 89-110 and accompanying text infra, these should be the principal focuses of any analysis of concerted refusals to deal.
Professor Bork takes a somewhat different approach. "[A]nalysis indicates that per se illegality should be reserved for naked boycotts, those not accompanying a lawful joint economic endeavor. When a boycott is found in the context of lawful joint economic behavior, it is not automatically lawful, for the law must still be satisfied that the restraint is aimed at creating efficiency rather than destroying or coercing rivals by means that do not benefit consumers. Boycotts that enhance efficiency may be called ancillary, while those that justifications for the conduct are therefore permitted at the back door just when the front door seems to have been barred.
Finally, in recent years the Court has created two different categories of per se rules. One-the "pure!' rule-provides that the conduct (once identified) is always forbidden, regardless of any other factors. Price-fixing is the clearest example of this approach. On the other hand, the "modified" per se rule applies only after certain preconditions are met. Thus, tying arrangements are not always unlawful; they become unlawful per se only when the defendant has "sufficient economic power with respect to the tying product to appreciably restrain free competition in the market for the tied product and a 'not insubstantial' amount of interstate commerce is affected." 83 Similarly, there has been some suggestion that the exchange of price information among competitors should be deemed price-fixing, and hence per se illegal, only if the defendants have a substantial share of the market. 84 Although the Supreme Court has never suggested that group boycotts should be handled under a modified per se rule, some lower court decisions suggest that such a rule does in fact exist. 5 It seems clear that a serious reexamination of the nature and scope of the rule regarding group boycotts is appropriate. The first step in this reevaluation must be an explicit statement from the Supreme Court of why (or whether) group boycotts are deserving of per se treatment. Although the Court in Fashion Guild facilely compared the effect of group boycotts to that of price-fixing, 86 there has simply never been an analysis of the universal evils of group boycotts. Once the Court has explained why at least certain types of group boycotts always have this anticompetitive effect, it must define-carefully and specifically-the conduct which is within the forbidden category. All other conduct should be evaluated under the rule of reason. The preceding discussion contains some explanation of why at least some concerted refusals to deal may be sufficiently universally anticompetitive as to be deserving of per se treatment, 7 and also of why a accompany a joint endeavor but are actually predatory may be called disguised naked boycotts." R. BoRK, THE ANTITRUsT PARADox 334 (1978). This approach is characteristic of Professor Bork, who would measure all conduct in terms of advancement of allocativo efficiency or consumer welfare. See, e.g., id. at 7-9, 50-56. But this single-minded approach fails to recognize that efficiency and injury to competitors are not polar positions. Professor Bork criticizes the Court in Fashion Guild for its failure to consider the possibility that the defendants "were seeking to obtain the advertising and promotional advantages that exclusive dealing confers, and such an object ought not to be illegal." Id. at 339. It is also clear, however, that those defendants were attempting to achieve these efficiencies by a system intended to drive competitors from the market. Thus, Professor Bork's test either is of dubious guidance for future decisions, or worse, would permit some obviously coercive and anticompetitive kinds of conduct. 
B. Guidelines for a New Rule
Courts should apply a per se rule to group boycotts only when two conditions are met: first, the conduct must be intended to coerce or exclude other entrepreneurs; second, the conduct must be likely to have anticompetifive effects. A third factor-the defendant's market power-may bear on the purpose of a concerted refusal to deal and its likely effect; courts should be less disposed to apply the per se rule where the defendant's share of the market is small.
Unless both of these conditions are met, the court should apply the rule of reason. Situations in which concerted refusals to deal are not likely to meet these conditions can be divided into four broad categories: those in which the conduct is intended to protect the public from injurious activities; those that are intended to further political, social, or moral goals; those that are essential to efficient operation of the industry; and those in which economic benefits are realized. If conduct falls within one of these categories, it should be evaluated under the rule of reason. If not, the per se rule should continue to apply.
The factors that may determine whether a rule of reason should applythe significance of the defendants' intent, the effect of the restraint, and the defendants' market power-will be considered in turn. In addition, it will be necessary to examine another factor to which the courts have given much attention-the relationship between the parties. An analysis of several cases will indicate that undue reliance on this factor can lead to unjust results.
88. See notes 69-80 and accompanying text supra. An excellent example of an overly broad definition of a concerted refusal to deal is Premier Elec. Constr. Co. v. Miller-Davis Co., 422 F.2d 1132 (7th Cir.), cert. denied, 400 U.S. 828 (1970) . The defendant, a general contractor, had been invited to bid on a large construction project. The plaintiff, an electrical subcontractor, submitted to defendant a quotation for a portion of the project. The defendant told the plaintiff that its quotation was the lowest it received, and gave assurances that if it received the main bid, it would give the electrical job to the plaintiff; in return, the plaintiff agreed to submit padded high bids to the other general contractors. Although the defendant did receive the general contract, it then awarded the electrical subcontract to one of the plaintiff's competitors. This approach elevates an action for breach of contract, or for slick business dealings, into a per se violation of the antitrust laws. The plaintiff was not the object or victim of the boycott, but rather a party thereto. Furthermore, this purely vertical agreement would have had the effect of coercing or excluding other general contractors only if one assumes that there were no other electrical contractors who would be able to quote equally low prices; that is, if the plaintiff had substantial market power. Finally, the agreement could have been viewed simply as a restraint ancillary to an otherwise proper agreement to choose a supplier of subcontracting services. See Mitchel v. Reynolds, 1 P. Wins. 181, 24 Eng. Rep. 347 (K.B. 1711). The agreement not to supply competitive bids to the defendant's competitors should at best have been viewed as nothing more than partial consideration for the contract, and at worst, as an unreasonable restraint of trade.
Finally, this section will discuss other factors which merit consideration once a court has determined that the rule of reason applies.
1. Defendants Intent. The beneficent motives proffered by most companies regarding conduct which might injure competition are always suspect; we simply do not expect businesses to-be run as charitable institutions. Businesses are centers for the making of profits, and conduct is not anticipated which would run counter to this goal. It is obvious, however, that the fact that a company engages in conduct because of economic motivations does not mandate the proscription of those activities. The antitrust laws outlaw only conduct which is unfair or anticompetitive; section 1 of the Sherman Act proscribes only concerted action which results in an unreasonable restraint of trade. The courts must operate in the context of "objective intent," i.e., what a reasonable observer would infer as the purpose of the conduct in question, even though it may not be the justification offered by the defendants. For example, companies engaging in a price-fixing scheme may argue that their plan is designed to make competition fairer or more open, or to protect competitors from the predatory practices of others. Courts have never felt bound to accept these rationales.8 9 The defendants will be said to have intended the reasonably probable effects of their conduct, even if they did not actually expect those results. 9 0
There are, of course, countless examples of business activity, actuated by a profit-making motive, which are not remotely within the interest of the antitrust laws. 9 1 The rule of reason or the balancing of competitive effects required by sections 3 and 7 of the Clayton Act 9 2 are a recognition that those forms of conduct which yield efficiencies in production or distribution of goods or services are often lawful even if competitors may be injured in the process. Similarly, in evaluating a concerted refusal to deal, courts should determine whether the defendants are seeking legitimate efficiencies or other societal benefits or are merely seeking to coerce or exclude competitors without any countervailing economic benefit. Finally, the doctrine should recognize conduct motivated principally by non-economic interests. Although we do not expect companies to be altruistic or public spirited for those reasons alone, there should be no objection to conduct, even in the form of a concerted refusal to deal, which is intended to promote the safety or welfare of the public, does not unnecessarily harm competitors, and may also have incidental benefits to the parties involved. 93 The rule of reason 91. Almost every contract that a corporation enters into is motivated by the hope that the corporation will make money from the activity, either in the short or the long run. The result of a contract to sell a product to a customer may be to preclude the seller's competitors from making a similar contract, and will thereby "restrain competition" in the broadest sense of that phrase. But it is clear that to read the antitrust laws to reach such activity would make the laws not only unenforceable but meaningless. [Vol. 79:685
should apply whenever concerted refusals to deal are motivated by a concern for the public health or safety. 94 For example, the restraint might protect the public from injurious activities. This was the defendants' argument in Radiant Burners. 9 5 The plaintiff alleged that the defendants had conspired, with anticompetitive motives, to deprive it of the seal of approval which was necessary for successful marketing of its product. The Court held that the plaintiff should be entitled to show that its product was as safe as those manufactured by the defendants and that the defendants conspired arbitrarily to deprive it of certification. The unstated corollary to the Court's conclusion must be that the defendants' joint refusal to certify the plaintiff's product, or to sell gas to others for use in that appliance, would not be unlawful under the Sherman Act if the burners were unsafe.
Similarly, the rule of reason rather than the per se rule should apply to the enforcement by professional groups of legitimate ethical standards by means of sanctions which might include expulsion from the society and loss of the professional license. If a bar association, after finding that an attorney had embezzled money from a client, were to expel that member, thereby preventing him from continuing to act as an attorney, the effect is a "group boycott" of that person and his elimination as a competitor for offering professional services. This conduct is not motivated by an exclusionary intent, but rather by the desire to protect the public. Furthermore, its effect on competition will be minimal. 9 6 The mere desire to act in the public interest would not necessarily immunize the defendants' conduct. However, these activities should be subject to a rule of reason inquiry, rather than being treated as if they were simply another variety of the conduct condemned in Fashion Guild and Klor's.
A second category of potentially permissible group boycotts consists of those designed to achieve non-commercial goals. 97 Non-commercial boycotts are defined as refusals to deal by organizations not characterized principally by a profit-making motive, for example, by labor unions, educational institutions, or social or political organizations. When the NAACP urged that its supporters cease buying from certain merchants, or cease patronizing the local bus system until seating was integrated, 8 there was admittedly a joint refusal to do business with other parties which had adverse economic effects on those parties. 99 Although the boycotters intended to force compliance with certain practices, and the effect of the boycotts may have been to drive certain firms out of business, the boycotters were seeking to achieve political or social, rather than economic, ends. 100 Whether or not one agrees with the particular goal or tactic of the boycott, notions of political and economic freedom require that this activity be allowed. 1 1 This does not mean, as a few cases and commentators have suggested, that a narrow exception to the per se rule should be developed to exclude non-commercial boycotts.
10 2 Such an exception is too timid. It seems far more desirable 100. The National Organization for Women has promoted a boycott of states that have not yet ratified the Equal Rights Amendment (ERA). A principal objective is to persuade associations not to hold meetings and conventions in nonratifying states; the hope is that the loss of millions of dollars in revenue by business will influence legislators to vote for ERA. In Missouri v. National Organization for Women, Inc., 467 F. Supp. 289, 301-05 (W.D. Mo. 1979), the court rufused to enjoin this boycott as unlawful under § 1 of the Sherman Act. Although the court agreed that there was a combination or conspiracy, it held it outside the scope of the Sherman Act because of its "non-commercial" and "non-economilc" nature. See also Nevada v. National Organization for Women, Inc., CIV-LV (D. Nev., filed March 3, 1978).
101. The Supreme Court has recognized constitutional limitations on the scope of the antitrust laws. For example, solicitation of governmental activity-seeking legislative change through lobbying or seeking executive or administrative agency action-is protected, principally because of the first amendment, even if the result of the sought-after action will harm .or even destroy competition. United Mine Workers v. Pennington, 381 U.S. to deal with the per se rule frontally, rather than through an exception which still leaves within its coverage other forms of neutral, benign, or even competitively beneficial conduct. Non-commercial boycotts should be treated as one of the categories of conduct which one can predict will not always have anticompetitive effects.
2. Effect of the Restraint. In evaluating group boycotts, courts should examine the effect on competition of the challenged conduct, both for its own sake and to evaluate the defendants' purposes and motives. They should go beyond asking whether -the refusal to deal arose in a commercial or non-commercial setting, or whether the conduct was motivated by, and had the effect of, coercing or excluding competitors. Rather, the analysis should include the overall effect on competition. There are several situations in which conduct will have some effect on competition, but which should no longer be swept within the per se rule. Two of these situations have already been considered. 10 3 Two others are considered here: situations in which a concerted refusal to deal is necessary for efficient operation of the industry, and those in which net economic benefits result.
Concerted refusals to deal in which coordinated conduct by competitors regarding outsiders is essential for the efficient operation of their activities should be dealt with under the rule of reason. For example, an association of professional golfers may determine that a tournament cannot be run with more than a specified number of participants. Through a series of matches, the qualifying golfers are selected; all others are refused entry into the tournament. 1 0 4 Although the successful qualifiers combine to refuse to compete against the nonqualifiers, and their motive is in part to improve their own economic status, the courts have permitted, and should continue to permit, these refusals to deal. The elimination of competition between the qualifiers and nonqualifiers results in a higher quality of competition among those who do qualify. More important, if the antitrust laws were to require that anyone could play in any tournament, the competition would be chaotic.
This situation is most likely to occur when the parties are engaged in some type of joint venture or where their activities involve some partial integration of roles. 10 5 Where the court can determine that the principal motive for adopting these limitations is to promote operational efficiency in the industry, where such efficiency is indeed advanced, and where there is is that the persons engaged in those kinds of refusals to deal usually are not motivated by an exclusionary purpose, and therefore the conduct would not have a net anticompetitive effect. They also suggest that the legislative intent behind the Sherman Act did not indicate a desire to deal with these non-economic situations. But see Bird, supra note 78, at 275-88, 292 (per se rule should apply even to most non-commercial group boycotts).
103. no satisfactory alternative conduct which would equally achieve those efficiencies, these restraints should not be swept within the per se rule. 100 Finally, group boycotts should not be subject to a per se rule if they are noncoercive and nonexclusionary and will help effect net economic benefits. This principle proceeds upon the assumption that activities should never be subject to a per se rule unless courts can be confident that those activities can never produce competitive efficiencies. For example, courts can be sure that no competitive benefit will result from allowing competitors to tamper with the price-setting mechanism, because economists have demonstrated that any price other than the one set by market forces, and without. the interference of the defendants' restrictive conduct, is a non-equilibrium, non-market-clearing price. 0 7 The same lack of efficiency is not necessarily characteristic of concerted refusals to deal.
One situation in which a refusal to deal may be procompetitive was presented in the Worthen Bank case.' 08 The national BankAmericard system, one of the two nationwide bank credit card organizations, imposed a by-law provision on certain of its bank members prohibiting them from participating as issuers of credit cards in the Master Charge organization, the other nationwide bank credit card organization. Worthen, a BankAmericard system member, charged that this by-law resulted in a group boycott by all BankAmericard members of the Master Charge organization. The trial court granted summary judgment for the plaintiff on the ground that no competitive justification could be put forward under the per se doctrine. 1 00 The Eighth Circuit reversed. It agreed that the result was to preclude all BankAmericard members subject to the by-law from doing any business with Master Charge, but it recognized significant competitive benefits from the arrangements. Indeed, it was stipulated by the parties that the by-law provision promoted competition and that absent the boycott it imposed, there would be a diminution of competition between BankAmericard and Master Charge. The court found that the joint action of the BankAmericard system members promoted efficiency and that the exclusionary practices were necessary to make this joint venture successful. The Court distinguished the leading group boycott cases and held that on remand the case should be tested by the rule of reason. Such an approach makes sense. Once the defendants' nonexclusionary motive and the net benefits to the public welfare are shown, it would be counterproductive to apply a per se rule. Admittedly, this category is potentially large enough to swallow the per se rule, making it meaningless. Unfortunately, it will probably be impossible to define in advance the many varieties of restraints which may fall within it. The Court, however, should expressly recognize the existence of this category and encourage its further explication in the lower courts. With some additional experience, the Court should be able to define this category more specifically.
3. Defendants' Market Power. The defendants' market power is one indicator of the likely impact on competition of any particular restraint. Although there is no readily available method of measuring raw market power, a surrogate frequently used is the percentage of the market controlled by the defendants." The resulting figure may be deceptive, because of difficulties in defining the relevant market within which to ascertain the defendants' market share,'1 2 or because other factors, such as possession of -trademarks or relatively high or low capital and technological barriers to entry, may call for a more particularistic examination. In most situations, however, it is useful to approximate the defendants' market power. Specifically, two uses can be made of this information. First, it may prove instructive in determining the defendants' purpose or intent in entering into the concerted action and in assessing its likely effect (especially if the plan is not yet fully implemented) so as to determine whether the activities fall within the per se rule. Indeed, in several group boycott decisions the Court has pointed to the defendants' market share as an indication that they intended to coerce the third party, or as evidence of their ability to achieve that P. AREBDA, supra note 41, at 388. Assume that a group of insurance companies, to cut their overhead and achieve economies of scale, delegates to an evaluation bureau the responsibility of investigation of the background of any applicant for insurance. Although there is no formal agreement to abide by the investigator's recommendation, as a matter of practice, because of their reliance on its superior investigation and evaluation skills, in the past all companies have uniformly refused to issue insurance to any applicant found by the investigator to be an undue risk. it is clear that the net result of this pattern is to deprive an applicant of the benefit of insurance by all the competitors who are members of the investigation group. Assuming that this conduct could be characterized as a combination or conspiracy-and an inference of an agreement is certainly justifiable, see Theatre Enterprises, Inc. v. Paramount Film Distrib. Corp., 346 U.S. 537 (1954); Interstate Circuit, Inc. v. United States, 306 U.S. 208 (1939)-the conduct would appear to be a concerted refusal by all insurance companies to deal with that applicant. However, not only is the effect of the arrangement a great savings in cost-both from economies of scale and from the avoidance of duplicative investigations of risk-but the motivation of the companies in entering the plan was not to coerce the applicant to conform to certain behavior or to drive it out-of business. There might be some argument that the applicant is entitled to some "due process" safeguards, such as a statement of the reasons for the rejection or an investigation by a second company at the applicant's expense after tfie negative report by the first evaluator. result." 3 However, this use of market power is probably less necessary with group boycotts than with some other forms of conduct subject to a per se rule, and seldom will determine the outcome of a case.
It is clear that courts should be more concerned about conduct restraining trade when engaged in by defendants with substantial market shares than by those with relatively trivial market shares. However, with regard to all forms of conduct deemed to be unlawful per se, the argument that the defendants had no market power, and hence could not have had any effect on competition, has been rejected. In view of the substantial reasons described above in favor of per se rules, the courts simply refuse to undertake this analysis.
In contrast, approximation of the defendants' market power is useful in determining the legality of conduct under the rule of reason. The activities of a group of companies which account for a substantial share of a particular market usually will have a larger impact on competition than similar activities by firms with smaller shares. This is particularly true with respect to group boycotts. The effect of a boycott is to foreclose either sources of supply or potential customers to the victim; thus, the greater the market share (and market power) of the defendants, the greater will be the foreclosure of alternatives to the victim and the greater the impact of their refusal to deal on competition.
4. Relationship between the Parties. A number of decisions involving concerted refusals to deal have turned upon the relationship between the boycotting parties; that is, whether the agreement could be characterized as at least partially horizontal or as solely vertical. This distinction has only limited utility. When considered apart from the purpose and the effect of the agreement, it can lead to undesirable results.
The inadequacy of the horizontal-vertical distinction is best illustrated by an examination of four cases with similar factual settings-Klor's, Inc. v. [Vol. 79:685 tiff after a competing buyer threatened to discontinue purchases from the defendant unless it were named the exclusive distributor for the area. -Although the result of this threat and the termination of the plaintiff was to drive it out of business and to eliminate all intrabrand competition in the area, the United States Court of Appeals for the District of Columbia Circuit held it reversible error even to let the case go to a jury; instead, a judgment for the defendant was entered. Two facts help in part to explain the significantly different outcomes of these two cases. Although the Supreme Court opinion in Kor's does not mention the fact, there is some indication that the plaintiff had been cutting prices, and -that the termination was an attempt to "discipline" this obviously lawful conduct. 118 The conspiracy, if successful, would have diminished both intrabrand and interbrand competition. In Packard, the defendant manufacturer was a small, struggling company facing vigorous interbrand competition. The court may have been persuaded that the only chance for its survival was to have one strong distributor in each geographic area, rather than several weaker ones each attempting to take sales away from the other. Although this concerted refusal to deal did eliminate one form of competition (intrabrand), it might have been seen as an attempt to promote another more important form. 1 9 In both cases the courts relied too heavily on another distinction-the presence of both a horizontal and a vertical conspiracy among the manufacturers and the competing sellers in Kor's and the solely vertical conspiracy in Packard. Section 1 of the Sherman Act imposes the jurisdictional requirement of plurality of conduct. 2 0 In satisfying this requirement, there should be no difference between a combination of competitors and a combination of a supplier and a customer.' 2 ' Both involve two or more persons. The key inquiries instead should be the purpose or intent of the defendants and the effect of the restraint on competition.
In evaluating a number of forms of conduct under section 1 of the Sherman Act, the Supreme Court has emphasized the nature of the relationship between the agreeing parties. The division of territories among competitors, or the allocation of particular customers among competitors-the horizontal restraint-is unlawful per se.1 2 2 On the other hand, a requirement by a seller that its customers must restrict their resales to certain territories or to specified buyers, and the embodiment of this requirement in an agree-ment-the vertical restraint-is dealt with under the rule of reason. 128 Indeed, in United States v. Sealy, Inc.,1 24 which involved claims of unlawful territorial restrictions, the Court identified what has turned out to be the key inquiry:
Because this Court has distinguished between horizontal and vertical territorial limitations for purposes of the impact of the Sherman Act, it is first necessary to determine whether the territorial arrangements here are to be treated as the creature of the licensor, Sealy, or as the product of a horizontal arrangement among the licensees. 25 Yet, since the effect of either horizontal or vertical territorial restraint is the elimination of some forms of competition, the effect of either restraint may be identical. And, when the vertical restraint is imposed by the seller on the buyers at their initiative and behest, the motive and purpose are the same as well. 126 Some of the flavor of the horizontal-vertical distinction has also appeared in the Supreme Court's treatment of concerted refusals to deal. Thus, in Klor's the Court pbinted out that "[t]his is not a case of a single trader refusing to deal with another, nor even of a manufacturer and a dealer agreeing to an exclusive distributorship. Alleged in this complaint is a wide combination consisting of manufacturers, distributors and a retailer." 1 2 7 Because of this horizontal character, the Court condemned the restraint.
The same theme appears in later Supreme Court cases as well. 123 The lower federal courts have also relied on this distinction. In Oreck,1 29 the plaintiff was the sole wholesale distributor of defendant Whirlpool's vacuum cleaners; it resold these products by direct mail and to janitorial supply houses. Whirlpool also sold vacuum cleaners to Sears Roebuck, a large retail merchandiser. After the plaintiff's distributorship was terminated, it alleged that Whirlpool had acted in response to requests from Sears, which was disturbed by the plaintiff's pricing policies. The trial resulted in a jury verdict for the plaintiff, pursuant to the trial judge's instructions that this conduct was covered by the Klor's per se rule. The Second Circuit, emphasizing that any conspiracy here was purely vertical, held that the conduct should have been tested under the rule of reason. 18 0 Since one objection to group boycotts is the undesirability of the use of joint market power by competitors--quite apart from any effect on competition from the cooperation-it is understandable that courts have dealt more harshly with horizontal restraints. Yet Oreck indicates the problem that may occur when the distinction becomes a key element. of the operating rule and the court fails to examine adequately the defendants' purpose in entering into the combination or the effect of restraint. If it could have been shown that the manufacturers in Klor's joined in refusing to sell to the plaintiff not because they wanted to achieve the anticompetitive purpose of enforcing resale price maintenance, but for some procompetitive or societally beneficial reason, it would have been inappropriate to. condemn the restraint as unlawful per se. Similarly, if the favored distributor in Packard v. Webster had objected to the cut-off dealer not because they were both relatively small, but because the dealer was engaging in price-cutting and the termination was an effort to discipline it,' 31 or because the favored distributor wanted a monopoly in a thriving market, 132 the court should not have directed a verdict for the defendant. To the contrary, application of the per se rule in that situation would seem quite appropriate. The (reck court slighted these considerations by overemphasizing the vertical nature of the conspiracy. 133 In fact, recognition of the importance of other distinctions has appeared in some lower court decisions. In the Hawaiian Oke case, the plaintiff was the former distributor of the goods of two of the defendants. It alleged that, pursuant to a request from the third defendant, the two suppliers had agreed simultaneously to terminate the plaintiff's distributorship and to appoint the third defendant as the new distributor. The supplier-defendants v. Thorofare Markets, Inc., 587 F.2d 127, 142 n.57 (3d Cir. 1978 133. Upon remand in Oreck, the key issue should be defendant's intent in terminating plaintiff as a distributor. The district court's instructions had stated that proof merely of a conspiracy between the seller and the favored distributor sufficed for finding a per se violation. 579 F.2d at 129, 137-38 (Mansfield, J., dissenting). Although it is true that the plaintiff alleged and introduced evidence of the favored distributor's wish to terminate plaintiff because of its price-cutting activities, the defendant offered evidence that the plaintiff was an ineffective and unresponsive dealer and was terminated for that reason. In view of this conflict, the district court's per se approach was too broad; the instructions erroneously deprived the jury of the opportunity to evaluate the actual motives of the defendants.
The Second Circuit in Oreck concluded that the "agreement becomes violative of § 1 of the Sherman Act only if it is anticompetitive in purpose or effect-in sum, it must be tested by the rule of reason." Id. at 133 (emphasis in original). However, the court reached this conclusion only after characterizing the conduct as strictly vertical, and stressing the importance of this characterization. The purpose and effect of the restraint should be critical, regardless of whether the relationship of the parties is at least partially horizontal or is purely vertical. There may well be situations-such as terminations to discipline a pricecutter-which are purely vertical but are nonetheless appropriate for per se treatment.
argued that their decisions were made independently, but the court's opinion proceeded on the assumption that there indeed was a joint understanding to terminate the plaintiff. Nonetheless, the court held that this horizontal conspiracy did not constitute a group boycott unlawful per se under the Sherman Act. The sellers had apparently become dissatisfied with the plaintiff's performance, and had resolved to appoint another distributor. As a matter of sound business practice, a successful distributor needed to carry the lines of more than one manufacturer. By acting jointly to appoint the new distributor, defendants were not seeking to coerce the plaintiff to conform to certain business practices, nor was it their intention to drive it out of business. Rather, they were motivated by a legitimate business interest in seeing that their new distributor was successful. A rule that a single seller could never agree with another company, such as the prospective new customer, to change distributors is contrary to business necessities. The court in Hawaiian Oke recognized that a horizontal agreement with a competitor to change distributors simultaneously, when motivated by the same business necessities, should not become illegal merely because the competitors are acting cooperatively.
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In short, an examination of the facts of these cases indicates that mere labeling cannot be enough. The Court cannot simply rely on a determination of whether at least two competitors, either acting alone or in conspiracy with their seller, have agreed to refuse to do business with another trader. The inquiry must go beyond this characterization to a look at the nature, history, purpose, and effect of the restraint.
5. Other Considerations. Finally, after forging a rule which will bring some concerted refusals to deal back within the rule of reason, the Court should consider some additional elements. Under the rule of reason, the Court should first insist upon a showing that there were no less restrictive alternatives which could have achieved the same procompetitive effects from the concerted activity. In addition, it should insist that the object of the restraint be accorded some opportunity to demonstrate that the proposed restraint is unfair or inappropriate. In Silver, 35 for example, the Court held that the refusal, without more, of the members of the New York Stock Exchange to deal with plaintiff would be an illegal group boycott. The Court noted that the cut-off would have been permissible if the facts showed the plaintiff had not met the minimum qualifications for a securities dealer. However, the Sherman Act required that, before the defendants could engage in this concerted refusal to deal, the plaintiff be afforded procedural safe- [Vol. 79:685
guards. The Deesen case 36 suggests a similar approach-before the plaintiff was suspended from the professional golf circuit, he was afforded an opportunity to show that his golf skills had not deteriorated. Explicit imposition by the Court of a requirement of fair and reasonable dealing with the affected third party would not only help show that the defendants did not have an exclusionary or coercive intent in refusing to deal; it would also be evidence that no less restrictive alternative was available to achieve the procompetitive effects of the restraint.
CONCLUSION
The present rule making concerted refusals to deal unlawful per se was adopted without sufficient examination of the possible justifications for that conduct. The utility of the rule is compromised by the lack of adequate definition of the conduct subject to the rule. The principal focuses today are on the existence of plurality of conduct; finding some horizontal component to that agreement; noting whether the activity arose in a commercial or non-commercial setting; and occasionally allowing some inquiry into the motives for and the effects of the conduct to come in through the back door as possible justifications. The rule should be restructured to make the motivations for, and the effect of, the restraint the principal inquiry. This would be done by first defining concerted refusals to deal broadly, as any agreement by two or more persons -in any competitive relationship with each other-horizontal, vertical, or otherwise-in which they refuse to deal with third parties for whatever reason. The Court should then articulate the situations in which these concerted refusals to deal might have anticompetitive effects. Those which are suspected almost always to have those effects can be brought within a new, and more specifically defined, per se rule. The rule should be drawn so as always to deem unlawful those group boycotts where the parties intended to coerce or exclude another in order to lessen or eliminate some form of competition. Other situations, which might frequently be justified, should be dealt with forthrightly under a rule of reason. The present situation, which permits the inquiry through purported exceptions from an apparently rigid Supreme Court rule, only results in confusion and disregard for sound jurisprudence. 
